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ABSTRACT

In the context of Colombian legislation, the registry offices of public instruments play a role of significant
relevance. These offices operate as intermediaries for the materialization of the transfer of real estate,
pursuant to Article 756 of the Civil Code. In this analysis, we address the crucial role of the registry offices of
public instruments in relation to the expiration of precautionary measures, framed in Article 64 of Law 1579
of 2012. Since more than ten years have passed since the implementation of this provision, the processes
involving the renewal of precautionary measures have been addressed in correspondence with the interested
parties and their legal representatives. In order to understand this approach, a methodology based on
documentary review has been adopted, analyzing relevant research on the subject. Through this analysis,
it has been possible to corroborate the usefulness and relevance of forfeiture as it has been conceived
in the legislation. It is evident that precautionary measures were designed with the purpose of ensuring
compliance with judicial rulings, in response to a global reality in the field of the administration of justice:
the time required to initiate, develop and conclude a legal process. In the Colombian context, this duration
is excessive. However, these measures are essential to safeguard the results of judicial decisions and have
been conceived as a response to the prolonged time involved in carrying out a legal process in various justice
systems (Case T-356/18, Constitutional Court, 2018).

Keywords: Civil; Liability; Process; Regulations.
RESUMEN

En el contexto de la legislacion colombiana, las oficinas de registro de instrumentos pUblicos desempeian
un rol de significativa relevancia. Estas oficinas operan como intermediarias para la materializacion de la
transmision de bienes inmuebles, conforme al articulo 756 del Cédigo Civil. En este analisis, se aborda la
funcion crucial de las oficinas de registro de instrumentos publicos con relacion a la caducidad de las medidas
cautelares, enmarcada en el articulo 64 de la Ley 1579 de 2012. Dado que han transcurrido mas de diez afnos
desde la implementacion de esta disposicion, se han abordado los procesos que involucran la renovacion de
las medidas cautelares en correspondencia con las partes interesadas y sus representantes legales.

Para comprender este enfoque, se ha adoptado una metodologia que se basa en la revision documental,
analizando investigaciones relevantes sobre el tema. A través de este analisis, se ha logrado corroborar
la utilidad y pertinencia de la caducidad tal como se ha concebido en la legislacion. Es evidente que las
medidas cautelares fueron disefadas con el proposito de asegurar el cumplimiento de sentencias judiciales,
en respuesta a una realidad global en el ambito de la administracion de justicia: el tiempo necesario para
iniciar, desarrollar y concluir un proceso legal. En el contexto colombiano, esta duracion es excesiva.
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Sin embargo, estas medidas son esenciales para salvaguardar los resultados de las decisiones judiciales y han
sido concebidas como una respuesta al tiempo prolongado que conlleva llevar a cabo un proceso legal en
diversos sistemas de justicia (Caso T-356/18, Corte Constitucional, 2018).

Palabras clave: Civil; Responsabilidad; Proceso; Normatividad.

INTRODUCTION

Article 58 of the Political Constitution of Colombia establishes the right to private property, stating that it
must be guaranteed when it has been acquired in accordance with civil laws and may not be ignored on the
basis of subsequent laws, thus giving rise to the need to analyze the role played by the offices of registration of
public instruments,™ who have a main function in relation to real estate, to perform a registration with which
the tradition of the same is perfected and also serve, as its name indicates, to register the legal situations of
a property, not only for the tradition but also for other aspects such as the encumbrances that it supports. 34

Colophon of the above, the Department of Registration of public instruments has an important function,
which is to register, with respect to a real estate property, the legal situations that arise with respect to it,®
providing legal certainty to those who acquire property based on the study that is made to the title of tradition
that it issues, there being a controversial issue such as the expiration of the registration of the precautionary
measures and special contributions, which in accordance with the provisions of Article 64 of Law 1529 of 2012,©
occurs after ten years counted from its registration, and may be interrupted when the renewal of the measure
is decreed, in any case, it is required for the operation of this legal phenomenon, the action of the registrar,
who through a motivated administrative act must proceed to cancel the precautionary measure.?®

It is therefore important to make a conceptual approach to the application of this article since, upon
verifying the databases and the study of the doctrine and case law on the subject, it is found that there is no
detailed development of such a situation. There are references related to concepts of the Superintendence of
Notaries and Registry, but no cases of application for expiration have been developed.®

It is essential, then, to describe the theoretical aspects around the categories analyzed, as well as the state
of the art and the legal framework in order to expose the different theoretical contributions, research carried
out, and the regulatory framework in which this research is framed and which aims to define the role of public
registry offices in relation to the precautionary measures in accordance with Law 1579 of 2012.("

The autonomy in the execution of the registry work carried out by the Public Instruments Registry Offices,
which operate under the jurisdiction of the Superintendence of Notaries and Registry, is supported by Decree
2163 of 2011. This decree, in its Article 30, stipulates that: "the registrars of public instruments are responsible
for the technical and administrative operation of such offices. In addition, they are assigned the task of fulfilling
the functions established by law and those defined by the National Government under the parameters of this
decree. In this context, the chief registrars play the role of coordinating both technically and administratively
the sectional offices under their jurisdiction".(?

The competence attributed to the Public Instruments Registry Offices finds its basis in Law 1579 of 2012, also
recognized as the Public Instruments Registry Statute. This legislation establishes that the act of registering
public instruments represents a public service provided by the State. Such service is exercised through the
work of the Registrars of Public Instruments, who, in line with the legal provisions in force, play the role of
facilitators in this area.® The purpose of this activity and the effects derived from it are duly enshrined in the
relevant laws. In particular, the registration of real estate, an essential public service, implies the registration
of the most relevant aspects of the acts, contracts, or decisions subject to registration, as well as those that
entail their cancellation, in a real estate registry. The purpose of this registration is to provide any interested
individual with the opportunity to continuously access accurate information about the legal status of the real
estate that is registered (Law 1579 of 2012).(%

The main function attributed to the real estate registry is to serve as an instrument for the transfer of
ownership of real estate assets and other real rights over them. In addition, its purpose is to provide a platform
of publicity for acts and agreements involving the transfer of ownership of such assets or the imposition of
encumbrances and limitations thereon.™ This disclosure allows the legal status of real property to be accessible
to all, which is crucial for such acts to have binding effects vis-a-vis third parties. The primary mission of the
Public Instruments Registry Office is to expedite and guarantee the transmission and disclosure of acts and
agreements of a public nature in order to promote the historical continuity and visibility of such transactions.
This task is regulated by Law 1579 of 2012, which confers autonomy in the execution of their responsibilities to
the Registrars, who exercise their authority in the registry circle defined by the legislation.(®

In the area of precautionary measures, it is suggested that their purpose is to prevent the damages caused
by the violation of the right from being aggravated by the inevitable delay in the judicial provision (periculum
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in mora). This precautionary activity is designed to provisionally anticipate the foreseeable effects of the right
while awaiting the final decisions that guarantee its observance. Similarly, it is argued that the precautionary
regime represents, in essence, an ex officio decision seeking to establish a temporary legal status until the right
in dispute is defined.(”)

In relation to this topic, it is pertinent to consider the research whose title, "Systematization of the Public
Registry Service in the Registry Offices of Public Instruments in Colombia,” pursues the purpose of exposing the
way in which the modernization of the Registry Offices of Public Instruments has been carried out through the
implementation of solutions based on Information and Communication Technologies (ICT). In this context, a
comprehensive evaluation of these transformations is being carried out in order to determine their impact on
the expansion of the services offered, the optimization of access to information, and the improvement in the
provision of attention to citizens. An additional objective is to suggest measures to optimize the provision of the
public real estate registry service."™® To achieve this, a qualitative approach was used, where a documentary
review was carried out that addressed concepts related to technology and innovation in public administration.®

Additionally, a relevant precedent on this subject is entitled "New Advances and Challenges of the Registry
Office and Public Instruments in Colombia.” This presentation highlights the essential nature of the registry
of real property, which is configured as a public service supported by the State and managed operatively by
the officials in charge of the Registries of Public Instruments. Given its essential role in the country's Legal
Security, it is emphasized that, in the past, this work was characterized by obsolescence and disorganization,
which caused inconveniences in the users' procedures.? However, with the enactment of Law 1579 of 2012,
a significant change originated. The purpose of the research was to learn about the recent advances and
challenges of the registry office and public instruments in Colombia. For its development, a documentary
review methodology was adopted.©?

The research carried out under the title "Precedence of ex officio cancellations in the registry of public
instruments” was focused on determining whether or not it is admissible to perform ex officio cancellations
within the system of registration of public instruments in the institutions designated for such purpose.® The
research aimed to identify under what circumstances the registrar may cancel annotations automatically and
when a request by third parties is required for the cancellation of annotations in the real estate registration
folios.? This study is particularly significant because, in some situations where ex officio cancellation by the
registrar might be appropriate, the request is required to be instigated by one of the parties involved. Whereas,
on other occasions, the registrar has the power to cancel certain notations on his own, following legislation
that supports this decision.®

In a similar approach, an exploration is undertaken entitled "Inefficiency and legal implications of the
inadmissibility of registration in the Public Registry of Deeds offices, due to errors in the description, size
or boundaries of real estate".? The central purpose of this study lies in the exploration and proposal of
adjustments to a specific approach within the regulatory framework of the property registration system in
Colombia. In this context, the author carries out an exhaustive analysis of the requirements related to the
transcription of details, such as the description, extension, and boundaries of real estate in the documents
filed before the public registry offices in the country. To achieve this objective, a documentary approach
methodology is used, supported by a dogmatic approach to the analysis. 2%

In a complementary manner, an investigation entitled "Expiration of the precautionary measure of seizure,
sequestration, and suspension of the dispositive power of real estate in the processes of extinction of ownership
in Colombia" is carried out.?” The central focus of this study is oriented toward the evaluation of the viability of
precautionary measures in the context of the jurisdiction of constitutional rank. In addition, the authors carry
out an exhaustive analysis of the doctrinal foundations underlying the figure of forfeiture in the field of registry
activity. The methodology used for this research is based on a qualitative approach supported by a documentary
technique focused on legal exploration.®)

Within the regulatory framework, Law 1579 of 2012 emerges, which establishes the statute governing
the registry of public instruments, including additional provisions that regulate this specific area in detail.
Complementing this legal structure, we find Resolution 10454 of 2022, which is presented as a normative
instrument that prescribes the obligation to create specification codes intended for acts that must be submitted
for registration in the Public Instruments Registry Offices. Likewise, this resolution provides a series of additional
guidelines that guide the effective implementation of these processes.?”

In the exercise of its legal powers, especially those conferred by paragraph 4 of Article 8 of Law 1579 of 2012,
as well as numerals 26 of Article 11 and 19 of Article 13 of Decree 2723 of 2014, in addition to Decree 1420 of
2022, and taking into account various aspects, the strategic relevance of the Public Instruments Registry Offices
becomes evident. These offices, which operate under the jurisdiction of the Superintendence of Notaries and
Registry, as established in Article 12 of Decree 2723 of 2014, acquire a fundamental role in the registry field.¢%

The creation of registry specification codes pursues the unification of the language used by the various
Public Instruments Registry Offices at the time of registering acts or legal business related to real estate. This
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approach seeks to enhance the effectiveness and efficiency of the provision of the public registry service. This
measure is based on Colombian legislation, which explicitly establishes the acts, titles, and documents that are
subject to registration and that involve the constitution, modification, limitation, encumbrance, precautionary
measure, transfer or extinguishment of ownership or other principal or accessory right in real estate.

METHOD

The present research adopts a qualitative approach based on observation and a detailed description of
the phenomena in question. In this context, it is essential to highlight the distinctive characteristics of this
approach. The researcher employing a qualitative approach uses a variety of data collection techniques, such
as unstructured observation, open-ended interviews, documentary review, group discussion, evaluation of
individual experiences, recording of life histories, as well as interaction and introspection with groups or
communities.

Within the descriptive scope of this research, descriptive research implies the detailed characterization of
facts, phenomena, individuals, or groups, with the objective of establishing their structure or behavior.

In this context, the documentary collection method has been selected, which is a research tool that seeks
to obtain information and data from specific documentary sources to be used in a specific research project. The
choice of relevant documents depends on the researcher’s capabilities, experience, and ability to discern clues
that lead to their identification.

In relation to the tracking of academic articles, regulations, and documentary material, specialized search
engines such as Google Academics, Scielo, Redalyc, and Scopus will be used. These platforms offer access to
a diverse set of resources that are essential for the collection of relevant and updated information in this
research.

RESULTS AND DISCUSSION
Preliminary considerations

In line with universal precepts, it is crucial to highlight the importance enshrined in Article 17 of the
Universal Declaration of Human Rights, which establishes that all persons have the right to individual property
and are exempt from being arbitrarily deprived of it. For its part, the American Convention on Human Rights,
in Article 21, guarantees every person the right to the use and enjoyment of his property.®Y However, the
law may condition this use and enjoyment to the social interest, subordinating the disposition of property to
reasons of public utility or social interest, with the condition that fair compensation is granted and that the
legal provisions in force are respected.®?

The Colombian constitutional framework, for its part, details in Article 58 the right to private property and
other rights acquired according to civil laws. It also establishes that rights acquired under civil laws cannot be
ignored or violated by subsequent laws. In the context of the application of laws that are issued for the public
utility or social interest, when a conflict arises between the rights of individuals and the need supported by
the law, the public or social interest must prevail over the private interest, as established in the constitutional
order.®3)

The above has been studied by the Constitutional Court, reaching the following conclusion:

The notion of the right to private property, as established in the first clause of Article 669 of the Civil Code,
refers to the "real right in a tangible thing, to enjoy and dispose of it, not being against the law or another’s
right.” This perspective has led the Court to develop the concept of private property as a subjective right of a
constitutional nature that a person holds over a tangible or incorporeal thing.®¥ The essential core of this right
entitles the holder to use, enjoy, exploit, and dispose of such property. However, this prerogative is not exempt
from responsibilities towards society and the environment.

Judgment C-410 of 2015 emphasized that private property is a subjective right that empowers the owner
to use, enjoy, exploit, and dispose of his property, provided that its inherent social and ecological functions
are fulfilled.® These functions are in line with the constitutional duties associated with the Social State of
Law, including the preservation of the environment, the safeguarding of the rights of third parties, and the
promotion of equity and justice as the primacy of the general interest.®

In addition, the Constitution (Article 58) establishes the right to property, but this is not absolute. For the
sake of public utility and social interest, limitations to this right are established. The figure of expropriation,
for example, may be carried out by administrative means prior to compensation, which may be subject to
contentious administrative action, even in relation to the price. This measure seeks a balance between the
exercise of the right to property and the collective welfare.®”

In consideration of the above, it is essential to emphasize that although private property is safeguarded,
this right is not absolute and must be subject to the rules established by the State for that purpose.®® It
should be noted that this protection is supported by both supranational and national regulations aimed at its
preservation. However, the right to private property is not exempt from exceptions, such as its social function,
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ecological considerations, public utility, or social interest, as well as in cases of extinction of ownership,
criminal activities, illicit enrichment, damage to the treasury, or serious deterioration of morals.®?

Within the set of rights included in this context are the rights in rem, which are materialized in the acquisition
of real estate.“9 For the transfer of such property to be effective, the corresponding registration is required, as
established in Article 756 of the Civil Code. This precept requires that the tradition of real estate be completed
with the registration of the titles in the office of registration of public instruments. In addition, in line with this,
affectations, easements, encumbrances, and precautionary measures must be registered.

Nature of the real estate registry and the role of the public instrument registry offices

The registration of public instruments has several objectives that seek to privilege the legal security in
the acquisition of real estate since they serve as mechanisms to perfect its tradition, give publicity to the
businesses that are made with them, and protect third parties that, although they do not have the real right of
dominion, they do have an interest in it, verbi gratia the persons that based on a real estate have made loans
under the modality of mortgages, which also by virtue of the mentioned article 756 of the Civil Code, must be
registered.®)

For the acquisition of real estate, two situations must concur: the title and the mode; that is to say, the
first is the sale, and in second place its perfection, one of which, besides the delivery, is the registration,
having that registration different purposes, in the case of the purchase and sale to register the business carried
out between individuals that once inserted, becomes public and opposable, contributing to the protection of
legitimate interests of the individuals.“?

In addition, the function of the registry is a state function that is governed by a series of principles such
as specialty, understood as that the goods must be registered by their nature as principal and accessory; also
understanding that the registration is an area that constitutes a means of perfecting the tradition and allows
the transfer of the ownership of the real estate as well as other real estate rights; it is an act of rotation
since the registrar does not act ex officio, but at the request of a party; the registration is made based on the
priority in which they were requested; and one of the most important, legality, since the registrar has the task
of qualifying and examining what is going to be registered, and authorizing the recording of that note, which
will be public. ¥

In addition to those above, we speak of registry legitimacy in the sense that the right that is registered exists
in favor of the person who appears to have announced it in the note of the certificate of tradition.

It must be emphasized that the function of the registrar is requested, which, in accordance with the
provisions of Article 3 of Law 1579 of 2012, means that the registrations in the certificates of tradition are made
only at the request of the interested persons, the Notary, the administrative authorities or the judicial cells, for
which it is required that whoever comes forward to register any business or transaction with a property, must
prove the legal standing in the cause, attaching the formal requirements for it.“%

The registration in the corresponding folio is so ritualistic that the existence of the full identification of the
parties holding the real rights is required in order to avoid problems of homonymity and to provide the registry
proceedings with greater legal certainty, allowing that with these data the property and the persons involved
in a specific act related to it are clearly identified.“

The Constitutional Court has pointed out that these elements, as ritualistic as they may seem, allow for
security in the real estate traffic:

The approach to the registration function in Colombia has specific purposes, among them publicity, security
of real estate traffic, and corresponding legal security. These purposes are governed by the principles of legality,
good faith, and rogation, which establish the obligation for the interested parties to comply with the burdens
established by law in order to access the registry service.“®

In the context of this situation, it is crucial to analyze the interrelation that exists in Colombia between
the registry and the expiration of precautionary measures. It should be noted that precautionary measures are
based on an appearance of law or a plausible legal situation known as fumus boni iuris. This circumstance, in
view of the threat implied by the delay in the process or the periculum in mora, motivates its implementation
as an adequate mechanism to prevent the eventual lack of effectiveness of future judgment. In addition,
certain legislations require that the person affected by the precautionary measures offers indications that he
will try to evade compliance with the judgment, which is known as suspect debitoris.“”

According to the above, in relation to the precautionary measure, this seeks to sustain the effects of a
future judgment due to the delay with which the proceeding is carried out.“®

Likewise, it is convenient to analyze the concept of precautionary measures within the scope of procedural
law. These measures represent a jurisdictional tool whose purpose is to ensure the effectiveness of a judicial
decision. Their purpose is to prevent, preserve, or guarantee the rights and interests at stake in the process.
In this sense, they can be requested both spontaneously and at the request of the parties involved, playing a
crucial role in preserving the integrity of judicial decisions.
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In the context of precautionary measures within the executive proceedings, it is essential to highlight
that their regulation is found in Book Four of the General Code of Procedure, specifically in Articles 599 and
subsequent articles. Unlike the Code of Civil Procedure, where these measures were incorporated directly
in the executive process (Articles 513 and following), in the new regulatory framework, these precautionary
measures are presented independently.“

A distinctive and significant aspect lies in the nature of the precautionary measures available in this area.
Mainly, options such as attachment and sequestration are contemplated. In a more particular look, when it
comes to real estate subject to registration, the Supreme Court of Justice, in a judgment dated August 2, 1999,
has established the need to carry out two complementary acts as an additional requirement. %

An interesting nuance arises when comparing executive proceedings with declaratory proceedings: in the
executive area, a significant variant has been introduced. The interested party is no longer required to provide
security for the execution of precautionary measures. This distinction is still notorious today.®"

The evolution of these precautionary procedures in the executive branch demonstrates the effort to optimize
the protection of the rights involved in the process without imposing additional requirements that could hinder
the effectiveness of the measures.®?

There is a regulatory vacuum in relation to anticipatory interim measures, which are those that are
implemented before notifying the defendant in an arbitration proceeding of the existence of a claim against
it. In Colombia, the Statute in the context of arbitration, the system for requesting interim measures presents
a scheme that differs in its approach. In this dynamic, the request for interim measures is brought before the
Arbitral Tribunal after it has been installed, as opposed to international approaches that employ emergency
arbitrators, as seen in the practice of the International Chamber of Commerce. This situation highlights the
latent need to consolidate a more robust regulatory framework in this area.®?

Within the arbitration sphere, preventive, anticipatory, or pre-arbitral interim measures emerge as elements
of great importance by offering a mechanism to the respondent parties before the arbitration proceedings
take place. The purpose of these measures is to safeguard the rights of the affected party when faced with a
legitimate fear of non-compliance by the counterparty. Such measures may be requested before the arbitral
tribunal is formed, even before the arbitration proceedings begin, and are known as anticipatory interim
measures. They can also be requested after the arbitral tribunal has already been established.®%

In the Colombian context, there is consensus around the notion that arbitrators exercising judicial functions
on a temporary basis should only issue this type of measure after the corresponding tribunal has been installed.
This perspective could collide with Article 116 of the Political Constitution, which refers to the administration
of justice as a permanent competence attributed to the judges of the State.®®

This scenario points to the relevance of considering regulatory and procedural adjustments in relation
to anticipatory interim measures in Colombian arbitration. Given the importance of arbitration as a dispute
resolution mechanism and its growing adoption at the international level, it would be prudent to study and
adopt practices that allow for a more efficient and effective application of precautionary measures in line with
the needs and particularities of the national jurisdiction.®®

With respect to real estate, it is therefore plausible that precautionary measures of seizure and sequestration
are registered by order of judicial or administrative authority, which are perfected with the official document
issued by the respective authority and which is taken to the registrar of public instruments accompanied with
all the identifications that are necessary not only to comply with the registry legitimacy but also to identify
with precision those who intervene in the act and the cause of the same.®”)

Now, it has been said that the registrar always acts at the request of a party, alluding that his action is
requested, which makes sense because what moves or not an inscription in a certificate of tradition is the
business that is made on the property so that the official could not register a business not carried out between
private parties.®®

Thus, Article 64 of Law 1579 of 2012 states that this legal phenomenon requires that the registrar, in order
to declare the expiration, must issue a reasoned administrative act, which is not subject to any appeal and
whose wording indicates:

The normative approach of Article 64 focuses on the lapse of registrations of precautionary measures
and special contributions in the registry field. Within the framework of this provision, the registrations of
precautionary measures have a duration of ten (10) years from their initial registration. However, it is possible
to request the renewal of the registration before its expiration, which grants a new validity of five (5) years.
This renewal may be extended for an equal period up to two additional times.®”

Upon expiration of the established term or its extensions, the registrar will proceed to the cancellation
of the registration by means of a duly grounded administrative act of "cimplase”. It is important to note that
no appeal is allowed against this decision. However, this cancellation process requires a written request from
the holder of the corresponding real property right or from whoever demonstrates a legitimate interest in the
property.© En virtud de lo anteriormente expuesto, se destaca el caracter esencial del término de diez (10)
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anos, segun lo dispuesto en este articulo, el cual comienza a transcurrir a partir de la entrada en vigor de esta
ley, aplicandose a las medidas cautelares que ya se encontraban registradas antes de la promulgacion de este
estatuto.©"

Derived from this principle, the transcendental conclusion of caducity arises, which materializes in the
lapse of 10 years from the registration of the precautionary measure in question if, during this period, a
different measure has not been taken on the property. However, it is pertinent to point out that this term may
be interrupted when the relevant authority requests the extension of the measure. However, in any case, the
precautionary measure will expire after an additional period of 5 years under the following conditions: ©¢?

A precautionary measure or special contribution that has been registered pursuant to Article 64 of Law
1579 of 2012 may have its validity extended through the renewal or extension granted by the judicial or
administrative authority that ordered it. This process is carried out as follows:

e The first renewal may extend the term for an additional 5 years, reaching a period of up to 15 years.

e Subsequently, a first extension to the renewal is allowed, which is also extended for an additional 5
years.

¢ Finally, a second extension to the renewal is allowed, also with an extension of 5 years.

In accordance with the guidance of the Superintendency of Notaries and Registry, it is imperative that
the order issued by a judicial or administrative authority to renew or extend for the first or second time be
submitted to the registry before the expiration of the validity of the registration of the precautionary measure
or the special contribution. This establishes a safeguard to preserve the validity of these legal provisions.®3)

This line emphasizes the need for registry officials to record the renewal of the measure in the certificate
of tradition and to use specific codes for this purpose, as indicated in the instruction.®

It is crucial to highlight that the Constitutional Court, in Decision C-418 of 1994, has examined the issue in
question. In this decision, it was stated that the setting of time limits for judicial actions does not limit access
to the administration of justice but, in fact, facilitates and expedites it.®» The absence of time limits for
actions could result in paralysis of the judicial system.©®

In order to fully comply with this legal mandate, it is imperative to address certain requirements that must
be met in order for the removal of the annotation from the registry of public instruments to proceed. These
requirements cover the following aspects:®”)

1. The annotation subject to cancellation must be at least 10 years old as of October 1, 2012, the date
on which Article 64 of Law 1579 of 2012 came into force.

2. In situations related to the extinction of ownership, it is essential that the authority that imposed
such a measure has not requested its renewal or extension prior to its expiration.

3. The person affected by this action, either the owner of the property or a third party acting in good
faith and without fault, must be able to demonstrate a legitimate interest in the property in question.

4. Likewise, the registrar must issue and annotate an administrative act of cancellation that is not
subject to additional remedies.

In the specific case of real estate in relation to the forfeiture of ownership, a fundamental aspect arises in
the retention of the seized assets. This precautionary measure is implemented with the purpose of preventing
the owner of the property, either directly or through third parties, from performing acts such as alienation
or exchange that may affect its legal situation. According to the Registry Statute (Law 1579 of 2012),®, the
principle of publicity is satisfied through the disclosure of public instruments that modify or extinguish real
rights over real property (Article 2, literal b).®® This legislation seeks to provide visibility to such measures
with the purpose that third parties, with knowledge or lack of diligence, do not fail to register withholdings,
assuming the consequences that the process entails. 7

In line with the interpretation, the assets subject to seizure remain under the custody of the authority
that ordered this measure. At the same time, the process progresses until a specialized judge issues the
corresponding sentence.” It should be noted that the seizure does not affect the ownership of the assets,
which continue to be registered in the name of the party involved in the forfeiture of ownership case. Likewise,
it is important to highlight that the action exercised does not grant any real right that allows the disposition
of the assets for the benefit of the State unless in exceptional situations where the anticipated alienation is
applied. In this same context, it is relevant to mention Law 1849 of 2017, which introduces amendments to
Article 93 of Law 1708 of 2014. This legislation regulates the process of anticipated alienation and establishes
specific criteria that determine when the State may make the disposition of the assets that are under the
precautionary measure (Article 24).7
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CONCLUSIONS

It is perfectly reasonable to infer in a reasoned manner that when the precautionary measures related to
real property are regulated by the procedural regulations and the Statute of Registration of Public Instruments
relevant in each situation, the legal implications and effects of the administrative or judicial resolutions acquire
an analogous degree of importance and scope. Consequently, the denial of such measures becomes a futile
effort for those individuals who are affected by them. In other words, because registrations are subject to the
possibility of cancellation in all circumstances, including registrations of judicial proceedings, as in the present
case, the validity of the registration of the precautionary measure in the real estate registry is nullified.

In this context, it is relevant to note, for example, that in the scenario of a seizure, once the cancellation is
registered, the owner of the real property could exercise his right of disposition without restrictions. Similarly,
when it comes to the registration of a claim, the decision taken in the context of the process that led to
the imposition of the precautionary measure would lose its validity in relation to a possible new owner. This
principle applies to each particular situation.

The fundamental understanding is that the precautionary measures, designed to ensure the outcome of
a judgment, respond to a global reality present in the judicial system: the time required for the initiation,
development, and conclusion of a legal process, which in Colombia can be excessively extended. This situation
could cause irreparable damage or harm since the execution of a judge's decision could devalue the value
of assets, affect the physical or mental well-being of individuals, and have repercussions on the balance of
ecosystems or the well-being of animals. Precautionary measures are presented as a tool to mitigate these
damages and guarantee the effectiveness of judicial decisions.

The system of expiration of precautionary measures has reached its first year of application. According to
Article 64 of the Statute, the registrations of precautionary measures have an initial duration of ten years from
their date of registration. However, there is the possibility of requesting the renewal of these measures by the
judicial or administrative authorities that have ordered them. Thus, it is feasible to extend their validity for an
additional five years, with the option of extending it in equal periods up to two times.

It is relevant to note that the holder of the real rights or whoever can demonstrate a legitimate interest in
the property must file a request for cancellation once the initial period of validity or any of its extensions has
expired. The cancellation will be effected through an administrative act issued by the corresponding registrar,
and this act will not be subject to any appeal against it.

It is essential to consider that, in the case of precautionary measures registered before the entry into force
of the Statute, the ten-year period begins to run from its issuance, i.e., as from October 1, 2012.

In this sense, the legal representatives have the opportunity to process the extension request before the
corresponding instances. On the other hand, the interested owners must be vigilant so that once the indicated
term has elapsed without the extension having been requested, the cancellation is carried out. This will allow
them to free their property from the precautionary measures registered.

In the Colombian context, the precautionary measure resource emerges as an instrument of jurisdictional
quality with a specific purpose: to guarantee the effectiveness of judicial decisions. This tool is sought, either
ex officio or at the request of the parties, to ensure the preservation, prevention, or safeguarding of the
relevant rights and interests in the course of the process.

In this regard, it is important to highlight the role played by public registry offices in relation to the expiration
of precautionary measures, especially in light of Law 1579 of 2012. Despite the efficiency with which they
operate, certain regulatory gaps are present in relation to real estate. In this context, the incorporation of the
arbitration figure becomes essential to establish the relevant precautionary measures in relation to such assets.

Ten years have already elapsed since the implementation of the Public Instruments Registry Statute in
force, which marks the beginning of the expiration regime of precautionary measures registered on real estate.
Consequently, it is crucial to carry out the necessary actions between legal representatives and interested
parties to seek the renewal of the relevant precautionary measures.
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